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persons accused of political offences or terrorist acts, asylum-seekers, refugees or others under international protection, or any other status or adverse distinction".
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The obligation to prevent, thus, is expansive and far-reaching: the jurisprudence of the CAT defines State responsibility in situations where lack of protection is reported and measures to prevent persons from suffering harm have not been put in place. 18 Action as well as inaction may be considered a breach of this obligation. The CAT has defined failure to protect and lack of due diligence in situations where the State has failed "to prevent and protect victims from gender-based violence, such as rape, domestic violence, female genital mutilation, and trafficking".
19
In recent years, several situations which would not necessarily be regarded as issues under the purview of the CAT, have nevertheless been highlighted by it as examples of lack of State compliance. Relevant examples include violence against women and children; trafficking; and certain forms of harmful traditional practices. This position is based on the understanding that acts of violence by non-State actors can also be regarded as violations attributable to the State under Article 2 of the UNCAT, when the State has not carried out its obligations to prevent, protect, investigate, redress and hold the perpetrators responsible. This approach by the CAT to acts such as ill-treatment in institutions, hospitals, social care homes and even private homes strengthens the focus on protection and prevention of persons in vulnerable situations. 20 Seen in conjunction with the CRPD, this can be an important tool in the process of protecting the rights of groups historically subjected to discrimination, in particular, this recognises the right to self-determination and legal capacity and the need for adequately adapted conditions to meet individual needs. CAT recommendations to States regarding persons with mental and physical disabilities may include concerns, encouragement to act and urgently implement measures in cases related to persons with mental and physical disabilities in their homes; in institutions, including prisons, hospitals and other types of care providers, covering both involuntary and voluntary placements.
The CAT has not pronounced an absolute ban on involuntary hospitalization or treatment.
Instead, it has advocated for the need to develop voluntary approaches to the treatment of all 17 GC 2 (n 18) para. 21 18 N Sveaass (2013) . Gross human rights violations and reparation under international law: approaching rehabilitation as a form of reparation. Review, 2, [187] [188] [189] [190] [191] [192] [193] [194] [195] [196] [197] [198] [199] [200] [201] persons with mental disabilities, including by recommending alternative forms of treatment and care; 21 and speaking out against treatment methods which involve serious restrictions and carry a high risk of humiliation and/or inhumane treatment. It also urges States to enforce laws prohibiting such methods. 22 These will be discussed further below.
The Optional Protocol and the Preventive Approach
The UNCAT and the Optional Protocol to the Convention against Torture 23 have different mandates, so the two treaty bodies created by them consequently have distinct approaches and working methods. While the CAT considers reports by States and recommends legislative, administrative and other forms of measures to ensure compliance with obligations under the UNCAT, including follow-up procedures, the Optional Protocol was created as a result of a conviction:
"that the protection of persons deprived of their liberty against torture and other cruel, inhuman or degrading treatment or punishment can be strengthened by non-judicial means of a preventive nature, based on regular visits to places of detention".
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The Optional Protocol aims to prevent torture and cruel, inhuman and degrading treatment or punishment by visiting, reporting and collaborating with national and international bodies. The mandate relates to the obligation to prevent torture as well as ill-treatment. In the reports issued by the SPT, torture is always referred to in conjunction with ill-treatment, and tend to be referred to in conjunction with each other. 25 The relevance of the OPCAT in relation to the aims defined in The research summarizes the key findings with respect to the most effective measures as follows: 27 the provision of safeguards in the first hours and days after arrest/detention; effective investigation and criminalisation of allegations of torture; visits to monitor places of detention;
and finally, effective complaint procedures and mechanisms. In other words, ensuring that the rights of persons who are detained, including the right to see a doctor; a lawyer; to notify family and to be interviewed according to human rights standards seem to be effective means of preventing torture, and the other approaches are important with regards to detecting any gaps between the legal standards and implementation on the ground. The findings in the study are significant and have general application to the work of prevention and implementation, although there are few direct references to the measures specifically aimed at persons with mental disabilities or to the places where they may be detained. Nevertheless, the measures of prevention analysed both in this study and in earlier studies 28 are directly applicable and relevant to persons in detention with disabilities. In particular, the basic safeguards in the period immediately following apprehension or loss of liberty are very relevant, whether it is at a police station, hospital or other care-unit. FrightMoreover, monitoring places of detention through regular visits and individual private interviews and ensuring that effective complaint mechanisms are in place must be developed and strengthened in places of detention for persons with mental disabilities, be they part of the criminal, health, social or immigration system.
In the following sections, we will outline both the potential and actual role of the OPCAT in the prevention of torture/ill-treatment of persons deprived of their liberty, and, in particular for the protection of persons with mental disabilities from exploitation, violence and abuse. We will conclude with some observations about the need to strengthen the essential preventive work in this particular field.
A brief historical overview
Both the CRPD and the OPCAT are relatively new mechanisms. One of the central initiators of the Optional Protocol, the Swiss banker Jean-Jacques Gautier, argued that torture is most likely to occur in places out of the public eye. The OPCAT sets out that the objective of the Protocol is to "establish a system of regular visits undertaken by independent international and national bodies to places where people are deprived of their liberty, in order to prevent torture and other cruel, inhuman or degrading treatment or punishment". 30 In addition to direct monitoring, the activities under the Protocol include advisory work and capacity building carried out both by the SPT and the designated NPMs.
The institutional pillars of the OPCAT: the SPT and the NPM As explained above, the OPCAT creates two fundamental institutional pillars: an international treaty body, the SPT, and the numerous national preventive mechanisms (NPMs).
The OPCAT it is required that the mechanism must be fully and functionally independent; contain the required capabilities and professional knowledge; and have the necessary resources to undertake the work. Members must be independent experts and a multi-disciplinary composition and approach is strongly recommended. Article 18 highlights the importance of giving due consideration to the Paris Principles, 32 that is, the principles relating to the status of national institutions for the promotion and protection of human rights. The OPCAT does not establish a separate system of accreditation of the NPMs, in the way that this is established for the national human rights institutions. However, a set of guidelines has been developed by the SPT to guide the work of the national bodies and with the aim of ensuring that it is within the remit of the OPCAT. It is important that visits are regular and unannounced, and that there is an effective system for follow-up to enable the NPM to evaluate the implementation of recommendations and willingness on the part of the relevant State to set in motion the recommendations in the NPM reports.
There is regular contact between the SPT and NPMs worldwide. In addition, it is a requirement that the SPT shall work to strengthen its preventive mandate with all relevant bodies, both within the UN and with external regional mechanisms. Other regional oversight/monitoring bodies in particular can provide important input to the SPT's visiting mandate and be significant 
The principle pillars of the OPCAT: access and confidentiality
The OPCAT enshrines two fundamental principles that enable the preventive approach:
access and confidentiality. The access principle enables the SPT to observe places where persons are or may be deprived of their liberty and, if relevant, provide advice to the State in relation to the measures that must be adopted to give full effect to the duty of prevention. The principle of access is a cornerstone of the OPCAT and extends to the open invitation to the SPT to visit the territory of any State party, and to all relevant information that the SPT may request to evaluate the needs and measures necessary to ensure the protection of persons deprived of liberty within that territory.
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Article 2 of the OPCAT guarantees access for the SPT to all places of detention within the control and authority of the States parties. 37 Visits can be either announced or unannounced and the SPT must not be denied access to any relevant detention facilities. Should the SPT be refused entry/access, measures can be taken to obtain entry, and if it is not resolved, the SPT can suspend its mission. The principle of access also extends to the opportunity to have private interviews with the persons deprived of their liberty without witnesses. If necessary, interviews with detainees can be carried out with an interpreter, appointed by the SPT, and the SPT can conduct interviews with any other person whom it believes may supply relevant information. 38 The SPT has complete discretion as to the choice of places to visit and the persons it wishes to interview. The combination of national and international efforts to combat and prevent torture and ill-treatment makes the OPCAT a rather innovative treaty. Both monitoring bodies play important and complementary roles in the process of strengthening preventive measures, through visits, and as a result of recommendations for legal reform and changes to conditions and practices that may contribute or amount to torture.
The work of the SPT under the OPCAT is operational and practically oriented. In contrast to other treaty bodies, it is not directly involved in standard setting not does it have the ability to pronounce and make critical comments in public. The work is carried out through direct contact, both during visits and active consultations, with authorities as well as NPMs.
There are no procedures for submitting considerations or receiving communications from individuals.
Given the mandate to visit "places where people are deprived of their liberty, in order to prevent torture and other cruel, inhuman or degrading treatment or punishment, 44 there are a wide range of places that can be visited, both by the SPT and the NPMs. We will briefly outline below the different types of visits and methods of operating during such visits, with a focus on the approaches to preventing and protecting against violence, abuse and exploitation of persons with a mental disability.
Places of detention.
The and physical health, including disabilities. There may also be persons who find themselves in difficult situations because they belong to groups historically subjected to discrimination and marginalization, such as LGBTI persons. There is a wealth of information about the risks of exposure to torture and ill-treatment, exploitation and other forms of violence for people from these particular groups.
45
The question of reprisals is particularly relevant in this context. It is the duty of visiting bodies to do everything possible to ensure that the persons who are providing information to the visiting bodies are not exposed to reprisals following the visit. It is also important to be aware of the "do no harm" principle and avoid interaction, questioning or forms of engagement with those who find themselves deprived of liberty and who may, as a result, face reprisals.
Prison visits. Visits to prisons of different kinds constitute the most frequent type of visit by monitoring bodies such as the SPT and NPM, and also the CPT. Such visits may be announced or unannounced, but in all cases there are special procedures to be followed and aspects of the facility which will always be explored. One of the major points of investigation during visits is related to access to the registries. Monitors must conduct thorough reviews of these records to check whether persons are properly registered at arrival/ entry; whether medical entry In general, the observations made by the SPT/NPMs relating to the conditions of detention cover a wide range of issues. These may include comments about the standards of hygiene; access to food and drinking water, air, exercise and movement; the availability of education activities, health services and medical care; and the procedures for dealing with contagious diseases, etc. Any serious gaps or failings in any of these areas may constitute evidence of ill-treatment and even torture. Occupancy rates which far exceed the maximum number of inmates often creates the biggest risk of ill-treatment. In situations of serious overcrowding, it goes without saying that those with particular needs and vulnerabilities, including those with mental disabilities, will be among those at greatest risk of ill-treatment, violence, abuse and/or exploitation.
Juvenile detention settings are also the focus of visits, stemming from the concerns about their particular risk to vulnerability. Discussions with States about the possibility of alternative placements, legal safeguards and access to education, activities, and contact with family and networks are particularly central in these cases. Health care institutions, including psychiatric hospitals. There has been a growing focus over the last few years on the risks of torture and ill-treatment in health care settings. The need to
Police stations and holding cells.
In visits to places where persons are deprived of liberty because of infractions of the law, the focus of the visiting bodies is on the treatment of individuals and whether there is risk of torture and ill-treatment of individuals, or the group as a whole. Further, the visiting body will also examine whether legal safeguards have been respected both on arrival and at later stage of the detention period. In some instances, inadequate provision of information about legal safeguards is observed, such as no access to legal counsel, no appearance before a judge, and sentences that have been served by the person has not been released. The persons in detention are usually serving time in prison pursuant to a legal decision by a court/judge and this will not usually be questioned. However, that does not authorise forms of excessive punishment, such as torture or ill-treatment, be it through direct application or due to the nature of the physical conditions which amount to treatment prohibited under the conventions. In addition, detention facilities manage disciplinary regimes, and there may be forms of disciplinary action as well as reasons for implementing these that may be contrary to the prohibition against torture and illtreatment.
There are nevertheless some concerns about the placement of persons in detention, in particular for minors and persons with disabilities. A special focus is placed by monitors on the conditions, special needs and protection of persons in such situations, and it may often seem clear that the placement in a regular prison is unacceptable and amounts to ill-treatment or worse.
On the other hand, when visiting places where persons are detained, such as hospitals and social care homes, or centres of detention for immigrants/ asylum seekers, the justification for detention is seldom related to the criminal law, but to national mental /health law and practices.
In the case of asylum seekers and immigrants, the basis is national immigration or asylum laws.
When persons are held deprived of liberty in hospitals and social care home, the decision for these interventions is related to the disability itself, to level of functioning and to behaviours or reactions that may be destructive to themselves or others. The focus of the scrutiny here should therefore be both on the legal justification for the deprivation of liberty, as well as on the legal safeguards, the conditions of detention and treatment methods, bearing in mind that these can, in themselves, constitute forbidden acts or conditions that are conducive to torture and illtreatment. With regard to the detention of persons in the context of immigration, a special focus must be placed on the legal basis for the detention, as well as the conditions of detention.
Non-consensual treatment in a preventive context.
The stronger focus on the rights of persons with disabilities under the CRPD has raised issues relating to involuntary treatment and hospitalization, that is, care without free and informed consent and to legal capacity on equal basis with others. 52 The claim that involuntary treatment may constitute ill-treatment and even torture represents a special challenge to visiting bodies. Involuntary treatment includes both the act of committing a person to a hospital or health institution by an order of the court or a decision by a doctor, without the free and informed consent of the person, as well as the compulsory treatment measures that take place within the facility. In addition, it is well documented that persons in psychiatric settings are frequently exposed to other kinds of traumatic or harmful experiences.
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The argument to abolish disability-specific forms of deprivation of liberty, including forced institutionalisation in psychiatric hospital, has been raised in the context of the CRPD and by the Special Rapporteur on Torture 54 . This is closely related to the right to legal capacity, found in Article 12 of the CRPD, as well as to the right not to be detained unlawfully or arbitrarily.
The need for a shift in practice in relation to involuntary psychiatric care was voiced by the UN Special Rapporteur on Torture Report entitled "Torture in Health Care Settings" in 2013. 55 He called for "(a)n absolute ban on all forced and non-consensual medical interventions against persons with disabilities, including the non-consensual administration of psychosurgery, electroshock and mind-altering drugs such as neuroleptics, the use of restraint and solitary confinement, for both long-and short-term application". 56 This resulted in an important debate, and his position was strongly supported by advocates of disability rights. This discussion is important and embraces a wide range of perspectives from users of psychiatry, their relatives/carers, health professionals, human rights activists and lawyers, as well as the relevant health care systems/providers of care. The views are often strong and polarised, and there is no space to elaborate on them in detail here. Our focus in the following section will be to consider the responses from the relevant treaty bodies, in particular, the CAT and SPT.
The CAT and SPT on involuntary placements in health and social care. States should make adequate community-based or alternative social-care services available for persons with psychosocial disabilities. Furthermore, it states that disability does not justify any deprivation of liberty but, rather, that it must be necessary and proportionate, and as a measure of last resort and for the shortest appropriate period of time. Procedural and substantive safeguards must be established.
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As referred to earlier, the CAT has likewise refrained from taking a general position with respect to involuntary hospitalization as a violation of the prohibition against torture in and of itself. Instead, the CAT has recommended that voluntary forms of treatment must be given provide sufficient human and financial resources to ensure the quality of these services, as well as appropriate training to staff. 79 States are often also encouraged to monitor the psychological effects of detention conditions and the treatment of persons deprived of their liberty, since these could produce mental health consequences that amount to torture and ill-treatment. 80 There is also focus on the systems of mental health assessments on admission to psychiatric places of detention and scrutiny of the records regarding early assessment, health care needs and treatments, and medical records more generally to ensure the rules on confidentiality are respected. It is also important to check that there is a regular system of reporting and documentation of any injuries, both on admission and throughout the period of detention. The systems for regular monitoring of detainees' general health, including through visits and interviews by the NPMs are highlighted as measures to reduce the risks of abuse, torture and ill-treatment. 81 The use of restraints has been commented on in reports based on visits, although this has related more clearly to persons in prison than hospital. Greater focus on and developing methodology on what happens while in non-consensual care seems central.
The SPT recommended that the Maldives should "adopt mental health legislation to ensure that deprivation of liberty of persons suffering of psychiatric conditions is given a firm legal basis" following a country visit. 82 Again, this highlights some of the points raised above.
The SPT has also advocated for the development of comprehensive mental health reforms of involuntary hospitalization procedures, including for the elimination of solitary confinement for persons with mental disabilities, as necessary measures in several settings.
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The SPT has also raised the problem of corruption as a major issue concerning the right not to be subjected to torture or ill-treatment in detention. The fact that persons deprived of their liberty must pay bribes to prison officers to obtain what should be automatic rights constitutes a serious human rights concern. Based on a visit to Paraguay, the SPT said that it considers:
"that corruption is both the cause and the consequence of torture and ill-treatment.
People enter into the system of corruption and privileges under duress and become corrupt so as not to suffer abuse. If they do not go along with the system, they are subjected to ill-treatment even torture. Corruption also ensures silence, blocks complaints and guarantees impunity. A system of corruption as hermetic and complex as the one observed by the SPT would seem to offer no choice as regards entering it and no way of escape from it. The SPT also considers that the low salaries of the prison guards serve to exacerbate the phenomenon".
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The Special Rapporteur on Torture has raised similar concerns to the same State Party in 2010. 85 The problem of corruption in cases of detention may represent a very special risk, both of exploitation of and violence committed to persons deprived of their liberty, and to persons in vulnerable situations or those who are subjected to discrimination and marginalization.
NPMs recommendations on prevention of torture, violence and exploitation
The NPMs are much closer to public authorities than any international body and, as such, have a unique opportunity to conduct follow-up visits to places of particular concern. A recently published report from the NPM in Norway contained specific criticism and recommendations to the health authorities on issues regarding the rights of persons hospitalized for reasons of mental health /disabilities. After a visit to a major psychiatric hospital, the NPM published its findings, which included serious concerns and deficits. Among these were the lack of meaningful activities for patients and the lack of therapeutic assistance in the acute phase of hospitalization. Furthermore, there the NPM also found that there was a lack of legal safeguards, in particular regarding complaints by patients. Injuries among patients were not reported or registered, in violation of existing rules. And the excessive use of power was described in some cases in connection with involuntary hospitalization, and the practice of non- forced medication was found to be a major concern. Based on this, the Norwegian NPM has made several recommendations to the hospital and those responsible authorities in the health system. 
Conclusions and Recommendations
This article has focused on how the work under OPCAT can be a tool to help to fulfil the rights laid down in Article 16 of the CRPD, and in what way this objective corresponds with the preventive mandate under OPCAT. Despite some of the positive aims and practices that have been described above, it seems correct to say that the monitoring work that has been made possible under the OPCAT is still in its infancy and that a systematic and strengthened strategy, in particular with regard to monitoring the rights of persons with mental disabilities, is yet to be developed. The mandate defines preventive visits in places of detention with the aim of observing, disclosing and commenting on conditions and regulations that may "Legislation authorizing the institutionalization of persons with disability on the grounds of their disability without their free and informed consent must be abolished……this should not be interpreted to say that persons with disabilities cannot be lawfully subject to detention for care and treatment or to preventive detention, but that the legal grounds upon which restriction of liberty is determined must be de-linked from the disability and neutrally defined as to apply to all persons on an equal basis". to the States concerned, and not made public in the same way as the reports from other UN human rights bodies and Rapporteurs. Although the SPT does strongly encourage publication of reports to States, the report may only be published when the State so decides. It is only then that other bodies, including civil society organizations, can effectively examine the SPT's observations, recommendations and findings, to ensure that they are actioned and implemented by the relevant State.
Capacity building is a priority for the future, and this is true both for national and international bodies. There must be a stronger focus on disseminating information, research findings and reports, as well as of reports from different bodies and NGOs engaged in the rights of persons with disability. The enhancement of methods of monitoring, for those places of detention that fall outside the remit of the criminal/penal system is needed. This includes developing appropriate methods for interviewing persons with mental disabilities who are deprived of their liberty that foster trust and do not add to any feelings of marginalisation and/or ill-treatment. This may enhance both the frequency and outcome of monitoring visits, as well as contributing to the growing body of knowledge and promote strong human rights approaches to strengthen the rights of persons with mental disabilities.
As noted above, prevention is a comprehensive endeavour and is dependent on effective co-operation and an ongoing dialogue between States, human rights mechanisms and civil society 88 to identify problems, find solutions and carefully oversee their implementation on the ground.
